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IMPORTANT REVISIONS
IN STORE FOR MICRA

BY MARGARET M. HOLM

Jan. 1, 2023 will herald the beginning
of a new era for medical malpractice
cases. On that date, revisions to
California’s Medical Injury Compen-
sation Reform Act (MICRA) will go
into effect, thanks to Assembly Bill
35 (AB 35), which Governor Newsom
signed into law on May 23. AB 35
institutes a change to the limit for
noneconomic damages and attorney’'s
fees in medical malpractice cases.

MICRA was years has elapsed, the
damage caps will be adjusted by 2%,
due to inflation.

Contingency Fees

In addition to changing damage
caps, AB 35 alters periodic payments
for attorney contingency fees. Cur-
rently, attorneys can collect a percen-
tage proportionate to the amount
recovered. However, with AB 35,
attorney fees are now linked to the
stages of representation. Attorneys
can collect 25% if recovered due
to settlement before complaint or
arbitration demand; 33% if recovered
based on a “settlement, arbitration,
or judgment after a civil complaint or
demand for arbitration is filed”; and
a discretionary percentage from the
court if tried or arbitrated. AB 35, Sec.
2., 6156(a)(1)-(3).

Protections for Benevolent Gestures
AB 35 also adds protection for certain

comments made during treatment.
AB35makes privileged (and therefore

not subject to “subpoena, discovery,
or disclosure”) the following: Id.

statements, writings, or benevolent
gestures expressing sympathy, regret,
a general sense of benevolence, or
suggesting, reflecting, or accepting
fault relating to the pain, suffering,
ordeath ofaperson,ortoanadverse
patient safety event or unexpected
health care outcome, in relation
to in relation to an act or omission
to act in the provision of or failure
to provide health care, and made
to that person or the family or
representative of that person prior
to the filing of a lawsuit or demand
for arbitration...Id.

This is a positive change for the
defense, as these statements, which
might previously be used by plaintiffs
to show fault, are now protected.

What Insurance Carriers
and Their Counsel Can Expect

Since MICRA’s inception, the cost of
a medical malpractice suit has in-
creased significantly. The California
Medical Association supports the
measure, stating it is:

an immense achievement that
will usher in a new era of stability
around malpractice liability in
California for decades to come.
This legislation will ensure that
MICRA's essential guardrails remain
solidly in place for patients and
pro-vidersandensurethatourhealth

care delivery system remains ac-
cessible and affordable for Cali-
fornians, while providing fair com-
pensation to injured patients. (Cali-
fornia legislature passes MICRA
modernization legislation, California
Medical Association, May 17, 2022).

The insurance industry can expect
increased litigation in the arena
of medical malpractice with the
increasing caps. Defense counsel
should keep health care professionals
and insurers advised of how these
changes may impact litigation. This
increase in litigation will change the
evaluation of case values for both
plaintiff and defense counsel. With
increased damage caps and plaintiffs
asking for more money, defense
counsel will need to ensure they are
giving an accurate defense number
for jurors to use as an anchor. .

Margaret M. Holm /s a partner forthe
Orange County, Los Angeles, and
San Diego offices of Tyson & Mendes
LLP and serves as chair of the firm'’s
health care practice group.

Reprinted with permission from the Daily Journal. ©2022 Daily Journal Corporation. All rights reserved. Reprinted by ReprintPros 949-702-5390.



